STATE OF NEW YORK

DIVISION OF TAX APPEALS

In the Matter of the Petition
of

JATIN BAINS : DETERMINATION
DTA NO. 818743
for Redetermination of a Deficiency or for Refund of
New York State and New York City Personal Income
Taxes under Article 22 of the Tax Law and the New York
City Administrative Code for the Years 1994 and 1995.

Petitioner, Jatin Bains, 68 Bunning Drive, Voorhees, New Jersey 08043, filed a petition
for redetermination of a deficiency or for refund of New York State and City personal income
taxes under Article 22 of the Tax Law and the New York City Administrative Code for the years
1994 and 1995.

A small claims hearing was held before Gary R. Palmer, Presiding Officer, at the offices of
the Division of Tax Appeals, 1740 Broadway, New York, New York on February 12, 2003 at
9:15 A.M. Petitioner appeared pro se. The Division of Taxation appeared by Barbara G. Billet,
Esq. (Mac Wyszomirski). As neither party requested time to file a post-hearing brief, the three-
month period for the issuance of this determination commenced on February 12, 2003.

ISSUE

Whether the Division of Taxation properly disallowed petitioner’s claims for refund of

New York State personal income tax and New York City nonresident earnings tax for the years

1994 and 1995.
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FINDINGS OF FACT

1. Petitioner failed to file timely New York State nonresident income tax returns and City
of New York nonresident earnings tax returns for 1994 and 1995.

2. Petitioner filed his 1994 and 1995 New York State nonresident income tax returns and
City of New York nonresident earnings tax returns on May 23, 2000. By these late-filed returns,
petitioner sought a partial refund of the income tax withheld from his wages for the years 1994
and 1995 in the amounts of $994.00 and $1,779.00, respectively.'

3. The Division issued a notice of disallowance of refund to petitioner for tax years 1994
and 1995 on November 24, 2000.

SUMMARY OF PETITIONER’S POSITION

4. Petitioner filed a petition with the Division of Tax Appeals on September 20, 2001,
wherein he opined that because his withholding exceeded his New York tax liability, the State of
New York should have automatically issued a refund for the excess tax withheld by his employer
from his salary. In his petition, petitioner noted that he was enclosing, and did enclose, copies of
his forms IT-2102.6, certificates of income tax withheld, for 1994, 1995 and 1996.

5. Inaletter attached to the petition dated September 17, 2001 to the Division of Tax
Appeals, petitioner explained that he was a New Jersey resident who worked in New York City
from 1994 to 1996 and that during 1999 he was informed by the State of New York that he was
required to file his nonresident returns and had to do so by a certain deadline in order to qualify

for his tax refunds exceeding $4,000.00. Petitioner complained in his letter that within two

'Although the record includes petitioner’s original 1996 New York State nonresident income tax return and
City of New York nonresident earnings tax return, with an envelope bearing a U.S. Postal Service postmark dated
April 17,2000, because petitioner failed to include 1996 in his petition, the Division of Tax Appeals is without
subject matter jurisdiction to consider tax year 1996.
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weeks of the filing “of my tax return” the State of New York sent him a letter disallowing his
refund and advising that the statute of limitations respecting refunds was three years. He stated
his opinion that it was “an unfair and deceptive tactic” for New York State to request the filing
of returns when the State knew full well that petitioner would not be entitled to the refund.
CONCLUSIONS OF LAW
A. Tax Law § 686 provides, in relevant part, as follows:

(a) General. - The commissioner of taxation and finance, within the
applicable period of limitations, may credit an overpayment of income tax
and interest on such overpayment against any liability in respect of any tax
imposed by this chapter on the person who made the overpayment, against
any liability in respect of any tax imposed pursuant to the authority of this
chapter or any other law on such person if such tax is administered by the
commissioner of taxation and finance . . .. The balance shall be refunded by
the comptroller out of the proceeds of the tax retained by him for such
general purpose. Any refund under this section shall be made only upon the
filing of a return and upon a certificate of the commissioner of taxation and
finance approved by the comptroller. The comptroller, as a condition
precedent to the approval of such a certificate, may examine into the facts as
disclosed by the return of the person who made the overpayment and other
information and data available in the files of the commissioner of taxation
and finance. (Emphasis added.)

B. There is no dispute that the amount of tax withheld from petitioner’s wages for 1994
and 1995 exceeded his tax liability for each of said years, thus resulting in the overpayments
reported by petitioner in his late-filed returns. The Division’s denial of petitioner’s claims for
refund of his overpayments is based on Tax Law § 687 which imposes additional limitations on
credits or refunds of overpayments as follows:

(a) General - Claim for credit or refund of an overpayment of income tax
shall be filed by the taxpayer within three years from the time the return
was filed or two years from the time the tax was paid, whichever of such
periods expires the later, or if no return was filed, within two years from the

time the tax was paid. If the claim is filed within the three year period, the
amount of the credit or refund shall not exceed the portion of the tax paid
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within the three years immediately preceding the filing of the claim plus the
period of any extension of time for filing the return . . .. If the claim is not
filed within the three year period, but is filed within the two year period, the
amount of the credit or refund shall not exceed the portion of the tax paid
during the two years immediately preceding the filing of the claim . . . .
Except as otherwise provided in this section, if no claim is filed, the amount
of a credit or refund shall not exceed the amount which would be allowable
if a claim had been filed on the date the credit or refund is allowed.

* %k ok

(e) Failure to file claim within prescribed period. - No credit or refund shall
be allowed or made, except as provided in subsection (f) of this section or
subsection (d) of section six hundred ninety, after the expiration of the
applicable period of limitation specified in this article, unless a claim for
credit or refund is filed by the taxpayer within such period. Any later credit
shall be void and any later refund erroneous. No period of limitations
specified in any other law shall apply to the recovery by a taxpayer of
moneys paid in respect of taxes under this article.

* sk ok

(1) Prepaid income tax. - For purposes of this section, any tax paid by the
taxpayer before the last day prescribed for its payment, any income tax
withheld from the taxpayer during any calendar year, and any amount paid
by the taxpayer as estimated income tax for a taxable year shall be deemed
to have been paid by him on the fifteenth day of the fourth month following
the close of his taxable year with respect to which such amount constitutes
a credit or payment.

C. Tax Law § 687(a) required petitioner to file his claims for refund within the later of
three years from the time each of his returns were filed or two years from the time the tax for
each year at issue was deemed to have been paid. The only tax payments for the years 1994 and

1995 were the amounts withheld from his wages for each year. Under Tax Law § 687(i) these

’The specified exceptions, Tax Law § 687(f) and § 690(d), do not apply to this case. The former (section
687[f]) pertains to the filing of a timely petition contesting a statutory Notice of Deficiency, and allows for a
determination that an overpayment has been made for the taxable year in question notwithstanding the
determination of a deficiency for such year. The latter (section 690[d]) pertains to circumstances where a Notice of
Deficiency is disallowed, in part or in whole, upon review, and provides that the amount so disallowed may be
credited or refunded without making a separate claim therefore. Since there is no deficiency determination at issue
in this proceeding, neither of these exceptions apply.
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amounts were deemed to have been paid on April 15" of the year following the close of each
year at issue. Petitioner’s 1994 personal income tax return was due to be filed not later than
April 15, 1995, and his 1995 return was due to be filed not later than April 15, 1996. Petitioner’s
1994 and 1995 refund claims were included as part of his 1994 and 1995 income tax returns,
both of which were filed on May 23, 2000. It follows that petitioner’s refund claims were timely
filed in accordance with Tax Law § 687(a), as having been filed within three years of the filing
of his returns.

D. Notwithstanding the timeliness of petitioner’s refund claims, said claims were
properly denied by the Division. Where, as here, the refund claims were made concurrently with
the filing of petitioner’s 1994 and 1995 personal income tax returns, Tax Law § 687(a) limits the
amount of any refund to the amount of tax paid within the three-year period immediately
preceding the dates of the filing of petitioner’s refund claims (see, Matter of Petrovich, Tax
Appeals Tribunal, January 20, 2000). Since petitioner’s payments of tax via withholding for the
years at issue occurred more than three years before the May 23, 2000 filing of his claims for
refund, Tax Law § 687(a) bars any refund to petitioner for the years at issue.

E. The petition of Jatin Bains is denied and the Division’s notice of disallowance of
petitioner’s claims for refund are sustained.
DATED: Troy, New York

May 1, 2003

/s/ _Gary R. Palmer
PRESIDING OFFICER




